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This was an application for an order requiring ﬂxgcspondcn 0 remove & propane fireplace she bad installed in
her condominium unit, and to return the unit to ﬁssgucnnal state prior to the installation. The condominitm
corporation Board had twice refused pernmission to the'tespondent to have the fireplace installed. This was despite

“of the fact that she had done extensive rescarch anq é;r_'qvided them with evidence that installation of a propane

appliance would not affeot their insurance rates. T%xﬁ;geispondent ‘saw the Board's decision as contrary to the intent
of the condominium declaration, and refused to accept it. -

HELD: The application was granted. The &y %ée showed that the insurer would continue to cover the risk
at the same premium should the propane ﬁrcpl%&‘c 4% copnected. However, the evidence also showed thar the
insurer's method of rating propane freplaces nn“’ghtf-fiﬁhange jn the firture, and the Board's options for obtaining
insurance might be restricted. The court was ng}s%%sﬁed that the Board had acted in a patently unreasonable
manner. There was a factual basis for the Board to c’atj;%h‘to the decision it came to, The Board had acted witlin its

‘mandate 1o manage the condominium within the lifhi o%ﬂle Act, the declaration and the bylaws,

Statutes, Regulations and Rules Cited:

REANTIEAY

Canadian Charter of Rights and Freedoms, 1985‘._‘ -

Condominium Act, RSN.B, 1973, c. C16, ss. 6(_5;);*@(1), 23(1), 23(2).

Sean R. Dempsey, for the applicant _
J, Christopher Nagle, for the respondent.

71 P.S. CREAGHAN J.:— The Applica;;\a, Téhuests an order that the Respondent be required to remove 2
propane fireplace that she installed in her condamipjum and to return the upit to its structural state prior to the
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- passed pursuant 1o the condominium Bylaws pr
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installation,
fub g _ _

T2  The condominium development in question i§located in Riverview, New Brunswick., The development is ’

divided into blocks and the unit in question is one of eight side by side twofloor units plus 2 basement level, The

Respondent purchased her unit in 1983 and has oocupied it continuously since then.

{3 In August of 1995, the Respondent dccxdedthat she would like 1o install a propane fireplace to crhance
her own enjoyment, to increase the unit's resale value , and as an altemative source of heat in the event of a power
ourage. '

M4 The Respondent, who was a past presi&i{:}r‘;t{of the condominium corporation, was familiar with its rules and
regulations and ook steps as she thought necessary to comply with these rules and reguldtious before she installed
the fireplace. ’ o

g5 First, she obtained the consent of six of the other seven owners of Block “D, which was the section wherc

her unit was located. aligte

' 96 She contacted the agent who provided ;,ix__l,egg_r'-épce coverage for the condominium and was advised that the

fireplace should not cause a problem as to coverage or result in any increase in premiums,

q7 She determined that installation of the fi : pl';!?é‘e required a vent of approximately 9 inches 10 be made in an
outside wall to be covered by a stainless metal plate ‘attached fo the side of the unit, § urther, an external propane
tank was required which the Respondent was prepared to conceal by a lattice or shrubs.

g3 The Respondent then wrote to the condommlum corporation board on August 23, 1995, requesting its

.- consent to install the fireplace. Sii

q9 On September 14, 1995, the board considered the Respondent’s request and replied in writing refusing 1o
grant its consent. It stated that its decision wasibased on its conclusion that an installation of this sort would create

~ the possibility of a furure increase in property insurance fees for the corporation.

€10 The Respondent then went about getting further information with respect to the concerns of the board

related to the effect of the installation of such a fireplace on the insurability of the condorminium,

§ 11 She ascertained that the fireplace wasapprcved by the Canadian Standards Association and that the work
would be done by a competent professional installer. She attained assurances from the fire chief that the
technology of propane fireplaces was not considered:a fire hazard. She contacted ten insurance agencies, including
the agent for the condominium, and states that she was informed that the majority of the insurers represented do not
charge additional premiums for propane fircplaces s ari increased risk.

q 12 On October 10, 1995, the Respondent agam wrote to the board advising it of the resulrs of her research
regarding its concemns and stated she felt they hiad been addressed and that she would be within her rights under the
condorminium declaration if she installed the fireplagés

€13 The condominium board met again o October 13, 1995, The Respondent was present and again made
her request. On October 20, 1995, the board gavéithe Respondent formal notification in writing that its position
remained unchanged and again it refused to givi'éonsent. As the reason for its decision, the board referred to
Section IV(1)(b) of the Declaration dealing witlsisirance availability and rules and regulations numbered 5 and 14 .
biting any activity which will increase the risk of fire or the rate
q’i; any combustible materiel on the property, except sufficient

of fire insurance and which precludes the stora
wood to operate 2 wood siove or furnace. g

q 14 The Respondent saw the decision of : ard as cbnirary to the infent of the condominium declaration
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and refused to accept it. On October 26, 1995, she. had thc propane fireplace installed and made the necessary
structural changes 1o vent the installation on the outsxdc W‘all of her unit.

q15 The board then adviscd its insurance agcnt that the fireplace bad been instelled, The agent in tumn
contacted the insurer and the board was advised on Dg_cember 1, 1995, that because the unit was not CSA approved
the. insurer was not prepared 10 continue to undérwrite the risk. The agent advised the board that unless the

fireplace was removed within thirty days coverage o) ‘_‘t'he condorinium would be cancelled.

q 16 The same day the board wrote the Respondcqt requesting her to immediately disconneet and remove the
fireplace. The board also informed her that it had reft rrcd the matter to its solicitor.

q17 The solicifor wrote a further demand w0 thc ‘Respondent on December 7, 1995, and as 2 result the
Respondent had the fireplace discormeeted by her mstaIler

4§18 The Respondent then made further inquiri of the insurance agent and had confiymed that upon being
informed that the fireplace was indeed CSA approved ,q:nd installed by a competent professional installer, the insurer
'was prepared to comtiniue to insure at the same prcmmm even if the fireplace was installed.

q 19 The evidence before me is that the insurer’ ﬁnll continue to cover the risk at the same premium should the
fireplace be reconnected.

q 20 However, the evidence also is that it is thd opinion of the nsurance agent that insurer's methods of rating
propane fireplaces might change in the fure and #liat such units could conceivably limit the markets available to

write the risk as well as the rate at which it would ;_ba gocepted. The agent swates that in her opinion, as a result of

the installation of the Respondent's propane fireplacé);"there would be a further limitation placed on the Board in

relahon 10 the available markets to obtain insurance
m ui; {iq :

4 21 = The condominium board brings this mauer before me by application pursuant to t.'he Condominium

Property Act, R.S.N.B. 1973, ¢, C16.

9122 Section 23 of the Act provides as funowswf;.ﬂx

"(1) Where 2 duty imposed by this Ack: thé;&eclaraﬁon or the bylaws is not performed, the
corporation, an owner, or a persogchaving an encumbrance against & unit and common
interest may apply to The Court ‘gfQueen's Bench of New Brunswick for an order

directing the performance of the duty :
(2) 'The Court may by order direct perf@ﬁ%ance of the duty, and may include in the order
any provisions that the Court considersiapprapriate in the circumstances.”

~

923 Section 12(1) of the Act states that

"Each owner is bound by and shall comply: th this Act, the declaration and the bylaws.”

4 24 Section 6(2) of the Act provides: _
vy

"Subject 1o this Act, the declaration argd the bylaws, cach owner is enritled 1o exclusive

ownership and use of [her] unit." N
sHoatecd

R .
§ 25 The Act also provides that the condozﬁix‘@%is to be managed by a condominium corporatien through a
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R ]

board of directors and that the corporation has a duly 10 effect compliance by the owners with the Act, the
declaration and the bylaws.

q 26 In this case, the condominium declaration

. o

(1) Occupation:

The occupation and use of the units shall'be jn accordance with the following restrictions
and stiplulations: e

(@

() No unit shall be occupied or used by anyonc in such a manner as 1o result in the
cancellation, or threat of cancellation; of any palicy of insurance referred to in this
Declaration or which would in.any way increase the rate of fire insurance on the
property or any part thereof, or on-chattels kept within any umit.

()

)

{@ No owner shall make any slructural change or alteration in or to his unit or make
any change to an installation tpox the common elements, or maintain, decorate,
alter or repair any part of the common elements, without the consent of the Board.

{

(&) Prior to making any alterations or repair to his unit, the owner shall submit his
plans to the Board of Directors of the Corporation in accordance with the Bylaws
for approva.l and the Board shall approve the plans unless the proposed alwerations
or repairs or the mamner of carrying them out is likely to damage or impair the
value of any other unit or the compmon elements.

TR

£9)

(g) No unit owner shall paint or,oth
without the written consent o 2/3 of the remaining unit owners in the particular

building in which that owner's unit is located.

Ll u,“wi

® . Ly

i ﬁ T

q27 The bylaws of this condominium provzde for :mlcs and regulations and ™wo of these are relevant to this

* application as follows: WE
{31 AT

"S. No owner shall do, or permit anythm; to, be done in his umit or bring or keep anything

therein which will in any way increage thc: Tisk of fire or the rate of fire insurance on any

building, or on property kept therein, ;or obstruct or mtcrfere with the rights of other

QUICKLAW
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“clearly, the venting of the fireplace and the locati
" least to some extent, the ourside appearance of thc

 unreasenable.
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with the regulations of the Fire Depamncnt or with any insurance policy carried by the
Corporation or any owner or conflict with any of the rules and ordinances of the Board of

Health or with any statute or munic

14. No stores of coal or any combustible:materials except for sufficient wood to operate a
wood stove or furnace, if any, or offe’x’:i’giye goods, provisions or materials, shall be kept in

the units or on the property.”

Qa8 The martter before me comes down to thc issue that the board maintains the Respondent has not complied
with the relevant provigions of the Declaration and thie Bylaws and it has a duty to effect compliance, while the

'Rcspondent maintains she s in compliance with the Declarahon and the Bylaws and that within that parameter she

is entitled o use her unit as she sees fil.

¥ 29 Two questions arise.

q 30 First, does the installation of the propane: ﬁreplace constinite a use of the unit that gives risc to a threat of
cancellation of fire insurance or would in any way increase insurance rates? This restriction in the Declaration
should be read in the context of the regulation passed"ﬁndcr the Bylaws which says that no owner shall do anything
in [her] unit that will in any way increase the rate;o ﬁre insurance and that no stores of corabustible materials shall

be kept on the property.

g 31 'The answer to thar question is not appar thh any certimde. The installation of the propane fireplace

will not result in any immediate cancellation of”msflrhnce or increase in rates. It is erguable as to whether the
propane tank, properly installed and maintaincd, amounts to storage of combustible material on the praperty.

q 32 By the same token, the propanc ﬁrepl‘acé does raise the risk that the market for insurance on the
condominium might be adversely affected in the futire and the storage of propane on the property could be scen as

an objectionable storage of combustible material if not propcrly maintained.

€33 The second question is whether the Rcspondent had made a stuctural alteration to her unit without the
conscnt of the board. Clearly, the Respondent has obtained the consent required of the remaining owners and,
.of the propane tank is structural in the scnse that it changes, at
't. ‘The board maintains that these changes impair the value of

other unirs while the Respondent maintains it daes not

q 34 The overriding issue in this case is the ble of the court upon an application under section 23(1) of the
Act. What test should be applied judicially to ‘e cmhne whether the Respondent has not performed her duty to

comply with the Declaration and Bylaws?

q 35 The question s made more difficuls be

‘é I have not been referred to any decision in this jurisdiction
that goes 1o the question. €

9 36 I do mot think it should be the flmcuon of the court to usurp the function of the beard and become

ultimarely responsible for the management of the cfjrporation
{ﬁ

q 37 If the board acts within its jurisdiction oi: authonty conferred by the Jegislation. its decision should be
respected unless it can be shown 1o be in wcianon of a Charter right, contrary to fundamenral justice or patently

{ 38 Here, there is no argument that the bp cl,'in refusing the Respondent's request. was acting owurside the
mandate given it by the Act 10 enforce the Declgration and Bylaws. Clearly, the board has thds function and dury.

QUICKLAW
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4 42 The Applicant has referred me to 2 decisi
No. 216 v. Borsodi et al. (1983), 42 OR.(2d) 99 :where, relying on American authoritics, the court rejects

. acted outside that mandate.
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1 39 There js no argument made here based onﬁ iW_&tu‘cimnle grounds.

| q 40 There is no argument based on a failure to :_ap;i__ly principles of findamental justice. The board did not

actarbitrarily, It gave careful consideration to the Respondent's request. It gave the Respondent an opporumity 1o
be heard. Tracted in a timely manner. g

q 41 The only real issue here is whether the board's decision was reasonable in the context of the Declaration
and Bylaws which it had a dury to apply. ”

of the Ontario County Court in York Condominium Corp.

reasonableness as the appropriate test 1o determine hen a court should interfere with a decision of a condominium

" board. ‘The court cites a Florida District Court of Appeal decision in Hidden Harbour Estates, Inc. v. Basso et al.
(1981), 392 So. 24 637 at p. 640 as follows:

» _the resmictions are clothed with a very.gimong presumption of validity which erises from the
fact that each individual unit owner purchases his unit knowing of and accepting the restrictions
1o be imposed. Such restrictions are very much in the nature of covenants running with the land
and they will not be invalidated absent a:’é Jﬁwmg that they are wholly arbitrary in their
application, in violation of public policy, 01{0"1}5%%,'&1133’ abrogate some fundamental constitutional

right.” R
Lesy v

q 43 1 agree with this position as it should apply to the law of New Brunswick with respect to applications to
the cort to enforce nonperformance of duties deterniined by a condominium board as being required by the Adt, ifs
Declaration or Bylaws. ik

q 44 I am not satisfied that on the facts befére me the board acted in a patently unreasonable manner m
rejecting the Respondent's request to install & propéngfireplace. Had it done so, then public policy would require 2

" court 1o find the board had acted outside its auﬂmbri& Here, there was a factual basis for the board to come to the
 decision it came to. Another board, or indeed d'coiiit, might not have come to the same decision. Obviously, the

Respondent would not have.

445 Acting within the limits of the Act, theibétlaration and the Bylaws, the management of the condominium
is given to the board of directors. Even though Ffml,ht not have come to the same decision, 1 do not find the board
nuch i :

& ._{

4 47 IT IS ORDERED thar the Respondent be'tetiiired within 50 days to remove, at her cost and expense, the
propanc fireplace (inclusive of all piping, storage tanks, etc.) installed within Unit 21, 45 Trites Road in Riverview,
New Brunswick; and S :

9 48 IT IS FURTHER ORDERED that the Respondent perform, within 90 days and 1o the .Saﬁsfacﬁon of the
Applicant, all repairs neccssary To return Unir 21 o iis original structural state prior to the installation of the
propane fireplace.

| .1[ 49 In the circumstances, I have decided th therc should be no order as to costs.

| g 46 Accordingly, the relief requested is gran

P.S. CREAGHAN J.
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